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(i) Place a legend on the certificate
or other document evidencing the secu-
rity stating that the securities have
not been registered under the Act and
setting forth the limitations on resale
contained in paragraph (e) of this sec-
tion;

(ii) Issue stop transfer instructions to
the issuer’s transfer agent, if any, with
respect to the securities, or, if the
issuer transfers its own securities
make a notation in the appropriate
records of the issuer; and

(iii) Obtain a written representation
from each purchaser as to his resi-
dence.

(2) The issuer shall, in connection
with the issuance of new certificates
for any of the securities that are part
of the same issue that are presented for
transfer during the time period speci-
fied in paragraph (e), take the steps re-
quired by paragraphs (f)(1) (i) and (ii) of
this section.

(3) The issuer shall, in connection
with any offers, offers to sell, offers for
sale or sales by it pursuant to this rule,
disclose, in writing, the limitations on
resale contained in paragraph (e) and
the provisions of paragraphs (f)(1) (i)
and (ii) and paragraph (f)(2) of this sec-
tion.

[39 FR 2356, Jan. 21, 1974]
§230.148 [Reserved]

§230.149 Definition of “exchanged” in
section 3(a)(9), for certain trans-
actions.

The term exchanged in section 3(a)(9)
(sec. 202(c), 48 Stat. 906; 15 U.S.C. 77c(9))
shall be deemed to include the issuance
of a security in consideration of the
surrender, by the existing security
holders of the issuer, of outstanding se-
curities of the issuer, notwithstanding
the fact that the surrender of the out-
standing securities may be required by
the terms of the plans of exchange to
be accompanied by such payment in
cash by the security holder as may be
necessary to effect an equitable adjust-
ment, in respect of dividends or inter-
est paid or payable on the securities in-
volved in the exchange, as between
such security holder and other security
holders of the same class accepting the
offer of exchange.

[2 FR 1382, July 7, 1937]
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§230.150 Definition of “commission or
other remuneration” in section
3(a)(9), for certain transactions.

The term commission or other remu-
neration in section 3(a)(9) of the Act
shall not include payments made by
the issuer, directly or indirectly, to its
security holders in connection with an
exchange of securities for outstanding
securities, when such payments are
part of the terms of the offer of ex-
change.

[2 FR 1076, May 26, 1937]

§230.151 Safe harbor definition of cer-
tain “annuity contracts or optional
annuity contracts” within the
meaning of section 3(a)(8).

(a) Any annuity contract or optional
annuity contract (a contract) shall be
deemed to be within the provisions of
section 3(a)(8) of the Securities Act of
1933 (15 U.S.C. T7c(a)(8)), Provided, That

(1) The annuity or optional annuity
contract is issued by a corporation (the
insurer) subject to the supervision of
the insurance commissioner, bank
commissioner, or any agency or officer
performing like functions, of any State
or Territory of the United States or
the District of Columbia;

(2) The insurer assumes the invest-
ment risk under the contract as pre-
scribed in paragraph (b) of this section;
and

(3) The contract is not marketed pri-
marily as an investment.

(b) The insurer shall be deemed to as-
sume the investment risk under the
contract if:

(1) The value of the contract does not
vary according to the investment expe-
rience of a separate account;

(2) The insurer for the life of the con-
tract

(i) Guarantees the principal amount
of purchase payments and interest
credited thereto, less any deduction
(without regard to its timing) for sales,
administrative or other expenses or
charges; and

(ii) Credits a specified rate of interest
(as defined in paragraph (c) of this sec-
tion to net purchase payments and in-
terest credited thereto; and

(3) The insurer guarantees that the
rate of any interest to be credited in
excess of that described in paragraph
(b)(2)(ii) of this section will not be
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modifed more frequently than once per
year.

(c) The term specified rate of interest,
as used in paragraph (b)(2)(ii) of this
section, means a rate of interest under
the contract that is at least equal to
the minimum rate required to be cred-
ited by the relevant nonforfeiture law
in the jurisdiction in which the con-
tract is issued. If that jurisdiction does
not have any applicable nonforfeiture
law at the time the contract is issued
(or if the minimum rate applicable to
an existing contract is no longer man-
dated in that jurisdiction), the speci-
fied rate under the contract must at
least be equal to the minimum rate
then required for individual annuity
contracts by the NAIC Standard Non-
forfeiture Law.

[61 FR 20262, June 4, 1986]

§230.152 Definition of “transactions by
an issuer not involving any public
offering” in section 4(2), for certain
transactions.

The phrase transactions by an issuer
not involving any public offering in sec-
tion 4(2) (48 Stat. 77, sec. 203(a), 48 Stat.
906; 15 U.S.C. 77d) shall be deemed to
apply to transactions not involving
any public offering at the time of said
transactions although subsequently
thereto the issuer decides to make a
public offering and/or files a registra-
tion statement.

[2 FR 1076, May 26, 1937, as amended at 30 FR
2022, Feb. 13, 1965]

CROSS REFERENCE: For regulations relating
to registration statement, see §§230.400—
230.494.

§230.152a Offer or sale of certain frac-
tional interests.

Any offer or sale of a security, evi-
denced by a scrip certificate, order
form or similar document which rep-
resents a fractional interest in a share
of stock or similar security shall be
deemed a transaction by a person other
than an issuer, underwriter or dealer,
within the meaning of section 4(1) of
the act, if the fractional interest (a) re-
sulted from a stock dividend, stock
split, reverse stock split, conversion,
merger or similar transaction, and (b)
is offered or sold pursuant to arrange-
ments for the purchase and sale of frac-
tional interests among the person enti-

§230.153

tled to such fractional interests for the
purpose of combining such interests
into whole shares, and for the sale of
such number of whole shares as may be
necessary to compensate security hold-
ers for any remaining fractional inter-
ests not so combined, notwithstanding
that the issuer or an affiliate of the
issuer may act on behalf of or as agent
for the security holders in effecting
such transactions.

(Sec. 4, 48 Stat. 77; 156 U.S.C. 77d)
[30 FR 2657, Mar. 2, 1965]

§230.153 Definition of “preceded by a
prospectus”, as used in section
5(b)(2), in relation to certain trans-
actions.

(a) The term preceded by a prospectus,
as used in section 5(b)(2) of the Securi-
ties Act of 1933 (48 Stat. 77; 156 U.S.C.
T7e(b)(2), as amended, in respect of any
requirement of delivery of a prospectus
to a member of a national securities
exchange, on account of a transaction
in a security effected on such ex-
change, shall mean delivery, prior to
such transaction, of copies of a pro-
spectus descriptive of such security
and meeting the requirements of sec-
tion 10(a) (48 Stat. 81, sec. 205, 48 Stat.
906; 15 U.S.C. 77j) to such exchange by
the issuer or any underwriter, for the
purpose of redelivery to members of
such exchange upon their request: Pro-
vided, That as to any transaction oc-
curring prior to the expiration of forty
days after the effective date of the reg-
istration statement or the expiration
of forty days after the first date upon
which the security was bona fide of-
fered to the public by the issuer or by
or through an underwriter after such
effective date, whichever is later (ex-
clusive of the time during which a stop
order issued under section 8 is in effect
as to such security):

(1) Such exchange shall theretofore
have requested of the issuer or, if such
requests shall not have been compiled
with, of a principal underwriter (as that
term is defined in §230.405), from time
to time, such number of copies of such
prospectus as may have appeared rea-
sonably necessary to comply with the
requests of its members, and shall have
delivered from its supply on hand a
copy to any member theretofore mak-
ing a written request therefor, and
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